Court File No. T-2030-13
FEDERAL COURT
BETWEEN:
NEIL ALLARD
TANYA BEEMISH
DAVID HEBERT
SHAWN DAVEY
Plaintiffs
and

HER MAJESTY THE QUEEN IN RIGHT OF CANADA

Defendant

AFFIDAVIT #2 OF SHANE HOLMQUIST

VOLUME II

William F. Pentney
Deputy Attorney General of Canada
Per: Jan Brongers
 Department of Justice

B.C. Regional Office

900 — 840 Howe Street

Vancouver, B.C.

V6Z 289

Tel: (604) 666-0110
Fax: (604) 666-1585

Solicitor for the Defendant



Annex Y

239



740 T 29eg —— -

RS e ¥ DA s e i e B N ik S ST = U s Sioa. bidldrbace, s EAVAR IR Y, B R R A B R T E AR R Y B

240

“S2uyd DUDNYLIDW /T Jo U0INPOIAIBA0 a1 SIUaSa4daT SIY L

“spumyd puon oW Q64T poY Ing SJUojd 077 2INPoJd 03 PIZLIOYIND SDAM )15 UDIINPOId YYINIAT SIY.L




Page 2 of 4

¢ 1,270 over the authorized limit.

e |

i I

& 1

I 4

;

13 ©

i
=

1§
2 &

' &5
© i

: H s |
{ = 1
‘ 1 !
3 f
o 1
;‘,“ f

1 5 |

g
)

0 3
2

i =

i =

g =

g = 3
=
i 5
rs :
- &
o #
3 L
f |
e '
d— ¥
5 ;
Q2 :

O !

- )

.“ S A
g i3
L i
T
Q -
o :
=2

B ©

s £

i <

&

x =1

241




0 € a8ed 044
: o~

TRRATEE RN SV S T

f { | uonpiado

MOUB 3yqoLd, b g 01 painaddo 103 A4S U0LIINPOIE YA 242 U0 PIJ0I0Y SDM L31i0.4] 520[q




30 # 28y

s o T R P N M B ST ‘....r.ﬁ,.ﬂhu,.lﬁ.br

MO4B 2/1gow, b 3G 03 papaddp 10y ays U

— e

Juonpiade

0RINPOIT YYIAIIA 3Y3 10 P21030] SOM JajIDI] PUoI3s

[ e et R L T e el E

s E e

RS T e e e T




Annex Z

244



5

205 L R —) R — .

"PAZIIOYIND UDY3 SIUDjd DUDNGADUW a10W 0/ S| YINym painio] aiam siuvld 586
Younas ayy Buung ~Adwia swaddn 3un ayl ‘ap1sino ayl wol4 Sojd DUBNYLIDW GET 10f 35Ul U01INPOID YYININ UL fO 311S 341 0S[D

SOM DY /DWW GL1S SIYL U] JUDLIDM Y2ID3S D PAINIaXa UOIIAS Bni( SadIAIZS 32104 0IU0I0 [ aYl WoLf siaaiffo anjod 107 /T [11dy UQ




€ Jo ¢ 98eyg

j 21P3
NS UOINPOId YNNI 242 2pIsul 195010 D Uy Buldlp s1upjd bubnyLpu [0PSAI

246



£ Jo € 98ed

247

l

‘sjupyd bupnyLpw ay3 03 4o Aiddns 03 spuan Buponp fo poldw JJYBLT YT U0 Ydo.sbo1oyd

“100(f 3y U0 S[BLIAI0W PaplIsip fo sand pub sbog adA] 0jdiz Ul BUDNYLIDW [DIIPaU paboyond I3[ 3y1 U0 Yanibojoyd




Annex AA



249

"pa1nI0f 242M SIUDd 6T 42A3MOY ‘SJUD|d G M04B 0] PaziioyINp 331s UoiINPOId YYINIAI J00PINQO IYBLI 31 U0 YdDnIboI0Yd

"Pa1pa0] alam SIup|d OpZ 4eAamoy ‘suupjd /7 mo.b 03 pazLioyino 23is uopanpold YN 400pIN0 Y3 Ay U0 ydbiboloyd




Annex BB



7o 198ed

Apyrupsun 1paddp 3115 Sy3 10 SUCIIPUOD 3l [ 'SI00PINO

Buimosh aiam sjupjd DUBNYLDW TSE 12n3MOY S1Upjd 100pUl ST aonpo.d 0] pazioyinn sum 3s uoranpoid YN Syl

251



740z 984 J1D1 333 3UIU PUD XIS UIIMISG 3JaM SIUDID DUDNYLIDUWE J13ISUOW Y|

252

.tmw.tﬁﬁ:c upyi swwopd aqow 96T Buimoth som 21is uoaNpold YININ SIYL
e T e B e A e e T e Y S e R S o e R e D I e U R e i B,




Annex CC



254



Annex DD



5 jo T a8ed

R D T A e e A D L T e e P s A e T P P e e e

(S)1DG 1004 DULNYLIDW PUD [10S UIDIU0I SBG aBbpqpb ¥on|q) UOLINPOID DUDNYLIDW WO [DLISIOW S1SDM
s jJam s 2BpaIpB Ul paiaAod sum ALiadoad aiy| sasuadl) uooNPo.d t J0f PaziIoyIND SDM S SIY L ‘AuaLioage fo 1fayl
10 325 UoIIINPOI YYIAIN SIY1 3D JUDLIDM YUD3S D PaINISXa dINDY FIOMIfIIYD dY) wo.f s1aa1ffo a3Kod ETOZ G Y240A U0

256



5 jo g aded

T T T o B e e o e I e e A T e e i R B e e S A e B 2

‘SUOIUPUOI AIDJIUDSUN

5910242 YIIYym aus uonanpoud ¥yinin ayl fo 400p §20q ay] N0 Passo] Auraq 1snf som abpgipb ybnoy) so siwaddo ]

257



5 jo £ @8ed

i

"§asUB0Y| U0RINPOID YYINIA F 01 PAIDID0SSD SOM 1DY] DaID
©0/IINPOId 3} 01 UMOD JUIM JapPD| LIYSaxyow v “100)f 19502 ay1 YyBNo4Y1 SBM 3IS HOIIINPOIT YYINIA 941 0] SS3IY

258



S Jo y @8ed

54221ffo aatjod 01 SysL UDIUBIS 23DaL3 01 jprruaI0d Y2 SDY SIS U0IIINPOID YYININ 10 SWpaLlf papvoj fo juasa.d

By ] I91UB pUD yD34q D WoLf U3J0IS U3ag poy 1Y) UNBpULY WNUBDW /SE" PaPRO| D SPM 31is UoLINpoId VAN 242 U]
R R e T T T T e P e P e e R R o A e

259



540 5 98ed

260



Annex EE



£ Jo T a8eg

262

"DaID UoIIINPOId YNNI 341 01 SS3200 SDM 13UIGDI ay) pulyag JYbIF ay] uo yanibojold

‘aouapisas aya fo abnanb ayy us puhod 3 Ajp10wixosddp Buuipiued yona bupnyLpw fo s6oqg 20)d17 § Yum 1auiqna v 3Jaf ay) uo Ydnibojold




£ 40z 9%eq

T T S T e e R T i e T e e B e Y R e O S e -]

**sIUDJd PUDNYLIDW 3Y) PUS] 0] SI3UY PUD SPUDL YO PUNOID (MDD 0] ADY PINOM JBMOIH 3y "3]qD]IBAD SUOII00

1X2 13430 ou yuM Bujuado [pLis siyz ybnoayl passaion Ajuo snm asuadi| uoanpoid Yywin puedas v BL 3yl uo ydoiboloyd

JalINg zOo D SoM WooJ modb ay) bButiajua Aj@ipipawiwy TJ3] 341 U0 Yapibolotd

263



264

€ Jo g aeq

/1 €19 40f PIOS SDM DUDNYUDW [DIIPAUI (010} JO

spunod zep YL "STOZ ‘#7 ADN UO JipW 3y1 03 P00 13onpold (1df1d) SVININ Y1 1041 pubnyLipw fo saboyand s1didap “JYbLI 9yl U0 YapIbo1Old

"BF 60L°GS 40 PjOS SOM DUDNYLIDW [D2IP3L (D10} fO spunod

TZ°T 3yl ..m TOZ ‘€2 Ab U0 Wa)sAs [pw ay} 03 Papjiuiiod 1aanpoud (Tdfd ) YVINIA 2y3 20Y3 pupnyupw fo saboyapd s1oidap T3] 34T UC (fADIDOIOY




Annex FF

265



Protectad “A”

RCMP Criminal Intelligence

CRIMINAL INTELLIGENCE BRIEF
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IN BRIEF

o 70 RCMP cases of Marihuana Medical Access Regulations (MMAR) license
violations were submirted and reviewed. (4)

* 40 of these cases involved the production and trafficking of marihuana chat
exceeded the rerms of the permit. (A)

* Six (6) cases involved a licensee with prior drug convictions or charges. Many
licensees surfaced in criminal incelligence records while holding a MMAR
license. (A)

* A single marihuana plant grown with seeds provided under the MMAR can
produce 30 times more dried maribuana than estimared by Health Canada
(HC). &)

» The current ratio of Health Canada inspectors to licensees across Canada is 1

to 257. (A)

» Public safety issues such as increased risk for home invasions and break-ins are
serious concerns regarding the MMAR. (4)

BACKGROUND

In 2001, Health Canada (HC) implemented the Marihuana Medical Access
Regulations (MMAR) to allow the access and use of marihuana for medical purposes.
Under these regulations, persons suffering from terminal illnesses, illnesses causing
extreme pain ot debilitating symptoms can have access to marihuana for medical use
through HC.! A prescription by a medical practitioner® is necessary to apply for a
marihuana possession and/or production permit. (U)

There are three (3) types of permits available:
* Authotizarion to possess marihuana;
» License to produce marihuana by applicant;
* License to produce marihuana by a designated person. (U)

Depending on the patient’s nieeds, the license will outline the terms and conditions
such as the daily amount allowed for medical use, the amount of dried marihuana
stored per month, and the number of growing planes allowed at any moment. (U)

As of March 2009, a toral of 3,611 Canadians held an authorization to possess dried
marihuana and 2,568 could produce marihuana under the regulations, most of whom
were producing for personal use (2,164). Over 400 individuals have a designared
person license and are producing on behalf of an applicant. (U)

1 The patient car access rharihuans supoly from Health Canada, produce marihuzna for personal use or
designate a third party to produce matihuara on their behali.
7 Asof July 2008, over 1,400 physicians had referred two patlents or more under the MMAR,

Protected “A”
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CURRENT ISSUES

Serious issues regarding the MMAR have surfaced over the last several years and
are cause for concern. A recent review of RCMP cases (70) by Criminal Intelligence
between 2005 and 2009 revealed criminal acclvity lnvolving MMAR license holders,
public safety issues and a general lack of control under the reguladions. (A)

Production and Trafficking for Personal Gain

The majority of cases reviewed (40) involved marihuana production and trafficking
violations under the Controlled Drugs and Substances Act (CDSA). Basically, permit
holders grow marihuana for medicinal purposes and sell che excess for personal gain.
The cases involved both personal-use and designated person production licenses. (A)

A resident of Albersa had a designated person livense to grow maribunna for a pasient
living in another city, He was producing maribuana over the fimit aliowed by bis permit
wnd trafficking the drug from his vesidence. He was charged with the production and
trafficking of a controlled substance. (A)

‘
Vi 4
77

A resident of Saskatchewan is allezedly opsrating a maribuana grow operation using
her MMAR personal-use production license. Her son is suspected of trafficking the drug
at school. (A)

There are a number of factors contriburing o this problem: the excess marihuana
produced by the plang the potentdal high profits generated from marihuana trafficking;
and, the relatively low risk of gerting caughr under the current system. (4)

"the ameunt of dried maribuana yield per plant can vary from 28 grams o 1,400
grams.” According to HC, one indoor plant can produce approximately 45 grams of
dried marihuana; in reality. a plant can produce 30 times miore than this estimate.
Cases reviewed demonstrace that licensed marihuana producers are aware of this fact
and are exploiting the system. The following case is an example of how licensed growers
are trafficking the excess marihuana produced. (A)

Between 2003 and 2007, 4 resident of Sushatchewan was suspected of operating a grow
hoise for production and trafficking maribuana using ¢ MMAR license.  The subject
allegedly bragged abour bis $6,000 monshly eqrnings from his aperasion and admitted
thet the governmuent is “supid” to not vealize bow mutch maribuang plants can produce.
A

F

"The amount of dried marihuana yield per plant is clearly underestimared by HC. In
facy, it is impossible to know exactly how much dried maribuana 2 plane will produce,
A number of factors can influence the yield, such as che cultivarion method and the
genetic species of the plant. Growing rechniques, such as hydroponics (which allows
the plants to maruze faster and be harvested carlier), are available to anyone wich access
to the Inrernet and can help the license holder increase the yield of masihuana and
surpass the terms of the license. (4)

3 Project SERRE I, Sriminal Intelligerice, BOMP (2002).
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A license bolder from Nove Seavia, living with a convicted drug offender, is suspected
of producing move than double the amount of dried marilana than the HC estimare.
With a porential of five crops per year, ihe subjects could make over $100,000 in ilficit
profiss annually. (A)

Lack of Monitoring

Permit holders are allowed to grow a cettain number of plants and possess a limited
amount of dried marihuana for daily use; they are expected to destroy the excess
marihuana as per HC policy. The regulation relies on the good faith of the license
holder, which is clearly not effective, judging by the number of cases (40) where an
excess of marihuana is produced by license holders. The current regulations combined
with a lack of oversight open the door for potential misuse and production of marihuana
for personal gain. (A)

“It is incumbent upon persons who are authorvized by Health Canads 1o produce
marifuana for medical purposes to ensure that they do nov, at any given time, have
more maribugna plants in their possession than they have authorization to produce”,
(MIMAR policy} (U)

A very limited number of HC inspectors monitor permic holders to ensure chat the
terims of the licenses are respected. For example, in the Adantic Provinces and Quebec,
where there are over 6007 authorizations to pessess issued by HC, there are only four
inspectors available; one inspector overseeing the Atlantic region is currently dedicared
to precirsor chemical issues. In Ontario, where the largest number of license holders
are located (1144Y, there are only six inspectors. Across the councry, the current ratio
of HC inspectors to licensees is 1 to 257. (A)

Furthermore, the powers of HC inspectors ate limited. Inspectors only have che
authority to inspect the building chat the license holder has indicated as the growing
area, not the dwelling houses.® Police officers do not have the authority to inspect
license holders in their jurisdiction without the suspicion of criminal activity and a
search warrant. Consequently, there is lictle monitoring and control over the activities
of MMAR licensees from both HC and law enforcement. (A)

Criminal Background of Licensees

There are no criminal record checks for medicinal marihuana pessession/production
licenses for patients, only for designated producess. The designated person must provide
HC with a “clean record” proof as part of the application process. An official document
from a Canadian police agency will show a person’s past convictions and will allow HC
to decide whether or not ro issue the permit. (U)

Some cases (6) in this review identifled permit holders, both patients and designaced
persons, with prior drug convictions or charges. Drug convictions and charges included
possession, preduction, trafficking, importing and exporting a controlled substance in
Canada. It is unclear how 2 designated person with a prior drug conviction could
obtain a license issued by HC. Nonetheless, this is a setious concern as individuals
previously involved in drug activity can obtain a MMAR license and could misuse the
regulations. (A)

4 Heazith Canada Statistics for tota! Autharization to Pessess as of July, 2008.

5 Health Canada Statistics for tofal Authorization to Possess a5 of July, 2008,
& Infarmation Brief 1o TISNS Operations Manager recsived on 2008-06-17

Criminal Intelligense

it
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A Eeense boider from Suskaschewan with prioy vonvictions Jor production is known to
poiice for using and dealing muribuans.  Between 2005 and 2008, he suvfpced in 14
police files regareing maribuana production and irafficking. He is suspected of operating
a marifana grow house, vielaring the terms of bis permit, sven producing bash ofl, He
is assaciaied with other licensed growers in bis area. (A)

F A |
77

A Saskatchewan resident with a prior drug conviction for maribuana trafficking and
charges for production successfully obiined a MMAR license. He is suspected of operasing
« marihuana grow house and misusing the terms of bis permit. (A)

Many license holders identified in chis review did not have past convictions but had
an extensive police record. Past charges and criminal intelligence do not appear on the
official police document supplied o HG; however, they should be considered in the
issuance of MMAR licenses as they can indicate a person’s criminal involvement. (A)

I 2006, a license holder was charged and convicted of prodhucrion and retained his
permiit.  Three years later, he was again operating o marihuana grow again with an
expired permir, (4)

MMAR licenses are nort easily revoked, as HC will not revoke a license unless the
person is convicted of drug producrion or wafficking. Even with a conviction, HC can
allow the license holder to keep the auchorization to possess marihuana for medical
purposes. This shows the importance of conducting a thoreugh background check on
all individuals applying for a MMAR license as well as conducring inspections of ctheir
residerices. (A)

Public Safety and Risks for the Community

MMAR policy specifies that security measures against loss or theft of growing or
stored marihnana are left to the applicant. This means that licensed users and growers
must secure their medical marihuana supply so it does not fall into the “wrong bands”.
Cases reviewed identified community safery issues regarding medical marihuana grow
houses such as increased risk of brealeins and home invasions because of the porental
profits associated wich the illicic sale of marihuana. (A)

In March 2009, police responded to 4 home invasion cafl in Pore Coguitlam, BC.
The perpetrarors astacked the residents and demanded drugs and money. A maribuana
grow was lovated beliind the honse while a drving reem was Geated inside the home,
The owner, @ MMAR license holder, was found to ave three times she number of | p{:srz:v
permitied by HC. This was the second beme invasion at this lvcation in five monihs. At
the time cﬁf the first Fome invasion, the owner had five times the allowsd number af plants
and was arresied for excess producion, ()

ek
S

.2 the current process for medivingl marituana {0 puss o déiaié?zg medicinal
marifiana growers ab visk as viciims of erime, Criminals ave likely to find iz compiing
tg rob someone’s medicingl maribuand grow speration, because xot only are the drugs
themselves a desivable targer, but so is the enoropus profic that could be made from
them” {Tnfarmation Briefto CISNS Qperativns Munager recetved on 2008-066-17) (4)

..pr




The activities of medical marihuana growers can also have negative effects on the
perception of security and safety in a neighbourhood, Crime tips were placed to local
police by concerned citizens who suspected a neighbour of being involved in an illegal
activity and drug trafficking, Only when the police officers responded ro the call and
confirmed with HC did they realize the grower had a legitimate license. (A)

The activities of licensed growers cause worrles to unsuspecting citizens and the
current regulations do not give police the necessary tools to ensure the safety, security
and trust in the protection it provides for citizens. (A)

“Often, police receive Source and Crime Stoppers information corcerning individuals
that have a license o grow maribuana for medical purposes and that they are suspecied
of trafficking(...)” (Correspondence to Drug Branch, RCMP Headguarters received on
2009-03-24) (A)

The HC regulations do not permir a license holder to produce marihuana outdoors
adjacent o public property frequented by persons under 18 years old. However, children
can live in a residence where a license holder is growing and storing mariheana. A child
living with a licensed user or grower has increased access to marihuana, which has
potential negative ramifications. In British Columbia, a recent examination” of the
healch of children living in houses where marihuana is growsn raised serious concetns,
Most of these children were found to have respiratory problems in reaction to mould
and pesticides used to grow marihuana. These children are also at risk of residential
fires and violence due to “grow-rips”, (A)

A license holder in Alberta was producing an excessive amount of maribuana with
an expired license, A child living ar the residence told a reacher ar school thar the
[father was growing “special cigarettes on green trees”. The license holder was arvested for
marihuana predaction and pessession, possession of child porrography as well as resisting
arrest, (A)

Other public safety concerns associated with medical marihuana grows include
growing techniques, the use of chemicals and destruction methods. Licensed growers
can choose whatever technique they want to grow the plants. Certain techniques
used by licensed growers reviewed for this report required special lighting, chemicals
and irrigation systems. The same techniques are used by illicit marihuana growers to
increase plant growth. These techniques are potentially hazardous and can result in
residential fires, spilling of chemicals in sewer systems and injuries to growers and cheir
families. (A)

Addirionally, HC expects licensed growers to destroy excess marihuana; however,
there are fo guidelines as to how they should go about it. Are growers supposed to
burn the drug, or should simply throw it away as garbage. Again, this increases the
risks of the drugs falling into the “wrong hands”. (A)

Challenge to Police Investigations

MMAR issues have presented obstacles in RCMP investigations for many years. The
rmain problem occurs when police officer respond to a call for suspected marihusna-
related activities. IF police officers find marihuana (dried or plants) in a residence, they
can ask to see the HC permit to confirm the legitimacy of the drug. Although the

7 When children get caught up in grow=0p busts, CTVBC, 2009-04-07.
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peimic states how much the licensee is allowed to possess, it is impossible to know if
more marihuana was produced and sold prior to police intervention. Essentially, police
officers find themselves in a sicuation where chey cannot properly assess if the licensee
is upholding the terms of the permit; therefore, they are unable w detect and charge
persons who misuse the regulacions, Y}

Moreover in some cases, individuals obtained a MMAR license while under
investigation for the production and trafficking of marihuana. In an ongoing indoor
production of marihuana case, a suspect obtained a license before a search warrane
could be exscuted. In chis type of case, individuals are arrempting to gain immunity
from their criminal activicy and undermine che police investigation. (4)

After being sentenced, an individual obtnined a license to grow maribuann and
indicated that he would be using it once released from juil in 2005, The individual has
sinee sunfuced in multiple police files and bas been suspected of operating @ maribuana
grow howse, (A

P 4
77

A search warrant was executed wt g New Brunswick residence.  Maribuana and
grow eguipment were seized from the vesidence. The individual claimed he needed
the maribuena for medival purposes, bur did not have a license. He was charged for
produciion and successfully obiained a MMAR license io grow maribuana shortly
thereafzer. (A)

The Privacy Act does not allow HC to make a list of license holders available w police
agencies. Police investigating possible marihuana producton or tafficking cases
can contact HC and request information on a specific individual and the terms of
their license. If police do not contact HC, valuable resources and manpower can be
spent precessing files, execuring search warrants and, conductdng seizures and arrests
needlessly. (A)
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FINAL CONSIDERATIONS

* In the majoricy of the cases involving production aad/or wafficking of maribuana
thar exceeded the terms of the permir, che license holder was not arrested,
charged or convicted. This is due, in part, w the above-mentioned issues
regarding the regulations and the inabilicy for police to proceed with a criminal
case. (A)

+ Although some files mentioned prior convictions and charges of license holders,
there is no way o unequivocally establish thart fact without comparing the
date HC issued che license, and che date of conviction/charges in the criminal
records. (A) :

* Thirteen (13) individuals were mentioned in two or more files, representing
70% of cases reviewed. This fact supports the recommendacion for HC two
revolke licenses for certain individuals who continuously abuse the terms of their
permirs. (A)

 This assessment does not represent an exhauscive review of all MMAR-related
police cases. Most of the cases reviewed originated in the Prairies and the
Arlantic region, where the RCMP is the police service of jurisdiction. There are
many other potendal cases in Ontario, British Celumbia and Quebec, where a
large portion of MMAR licenses are issued. (A)

RECOMMENDATIONS

* Tighter regulatory clauses for criminal background checks prior to the issuance
of a permit should be implemented, considering the number of cases involving
license holders with prior convictions or drug-related charges. (A)

» More inspectors should be dedicated to overseeing the MMAR and have
increased authority to ensure thar license holders are respecting the terms of their
permirs. (A)

» HC, in collaboration with the RCMP, should consider revoking licenses for
individuals involved in criminal activity identified in this review. (A)

e Inereased collaboration between police agencies and HC is necessary to prevent
the misuse of the regulations and the potential harmm to the community,
especially children. (A)

= Inspection capabilities for law enforcement to conduct site visits (unannounced})
should be seriously considered. (A}

¥ (A%
Criminal Intelligance
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RELEVANT COURT DECISIONS

Since its establishment in 2001, the MMAR has been challenged in Canada’s courts. As
a result, rulings have weakened HC's control over the access to medical marihuana. (U)

* In 2000, Rv. PARKER was the first coure decision in which the prohibition of
marihuana in Canada was found to be unconsticurional. (U)

* In 2003, the Onrario Superior Court removed muleiple restrictions to che
MMAR such as the need for endorsement from two physicians and the one-to-
one ratio for licensed growers. Growers are now allowed to produce medical
matihuana for more than one person and in common with two or more other
growers, (HITZIG v. Canada) (U)

* In 2008, a Federal Court ruling granted medical marihunana users more freedom
to pick cheir grower and allowed growers to supply marihuana to more than one
patient, (SFETKOPOULQOS v. Canada) (U)
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