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i COURT FILE No.: 02-Y11520
" ONTARIO COURT OF JUSTICE
' BETWEEN: )
) |
HER MAJESTY THE QUEEN ) Edward J. Posliff,
: ) for the Crown
L)
AND — )
' )
J.P. ; Brian F. McAllister,
) tfor the applicant young
person
)
] )
)
)

PHILLIPS, DOUGLAS W., J.:
RULING

Introduction

8} ' J'.P., a young person withim the mcaning of the Young Offenders
Act stands charged on two of a three coun: information no. #02-¥115 20:

On count one, that on or about-the 12® day of April, 2002 at the town

of Kingsville in the Southwest regicn he unlawfully did have in his

possession under 30 grams of a contr slled substance, 10 wit: cannabis

marihuana, contrary to s. 4(1) of the Controlled Drugs and
' Substance Act; and that

On count two, while subject to a disposition made pursuant to
paragraph 20(1)(3) of the Young Oj fenders Act 10 wit: a Probation
Order issued in the Youth Court, W ndsor, Ontario on the 18th day
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of March, 2002 by Judge M. Rawlins did wilfully fail to comply with
that Order to wit: the said young person shall abstain from the
consumption of illegal substances as lefined in the Controlled Drugs
and Substances Act, contrary to s. 26 of the Young Offenders Act.

(2} The Applicant has brought an app. ication related solely to the two

foregoing counts. He asserts simply, that in consequence of the Ontario

Court of Appeal decision Regina v Park.:r (2000), 146 C.C. C.(3d) 193
(Ont. C.A.), s. 4(1) of the Controlled Drug: and Substances Act’ no longer
prohibits the simple possession of marihu: na. It follows, if that is so, that
he has been charged with offences unkno' vn in law.

Summary of facts

[3) I now sumumarize the facts cited by the Applicant in support of his
claim.

14] The Ontario Court of Appeal released the decision of R. v. Parker
on July 31, 2000. Rosenberg J. A. wrote ‘or the court, and concluded thc
judgement with the following disposition:

“Accordingly, I would vary the re nedy granted by the trial judge
and declare the marihuana prohibitio 1 in s.4 of the Controlled Drugs
and Substances Act to be invalid. | would suspend the declaration
of invalidity for a period of twelve xionths from the release of these
reasons. The respondent is exempt Yom the marihuana prohibition
is 5.4 of the Controlled Drugs and S 1bstances Act during the period
of suspended invalidity for possessiin of marihuana for his medical
needs.”

! See Contrelled Drugs and Substances Act 1996, Chap. 19 (and : mendmenty thereto) and 3. 4(1) whichpmvxdes
" “Exceptas authorized wader the regulations, 10 pexson sball p issess a substance included in Schedule I.IIorm
See also Schedule IT (xections 2, 3, 4 -7, 10, 29, 55 and 60;
No. 1 Cannahis, its p::pmmhs derivatives and similar syn betic prepanations, inchudiog:
(1) Cannabis resin
(2) Czomabix (roarihuana)...
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(51  The Crownhas not obtainedhleav.e' to appeal that judgment.

16} More than twelve months have pissed since the release of that
judgment.

M It is submitted by the Applicant th:refore, that Roscnberg, J.A’s
judgment had the effect of declaring invalid the manthuana prohibition in
s. 4(1) effective on July 31, 2001 — twelve months after the release of the
reasons in R v. Parker. It is therefore argued that in keeping with s. 2(2)
of the Interpretation Ac?, the enactment wis deemed repealed. The timing
of the repeal (if applicable) would be governed by s. 6(1) of the
Interpretation A

8] The Controlled Drugs and Substiinces Act was not amended by
Parliament, and no prohibition on the simj le possession of marihuana has
been re-enacted.?

[9] On June .14, 2001, the Marthuan Medical Access Regulations,
SOR/2001-227g were published in the Cam da Gazette, and came into force
July 30, 2001.

(10)  The offences for which the Applicaat is charged are alleged to have
been committed more than twelve month: after the release of the Parker
judgment.

[11] Ihave'accepted the submission tha the application is dependent on
the law and hence that the specific facts >f the Applicant’s case are not
germane to the determmauon of the apph :ation. :

! See the Interpreration Act, R.S.C. 1985, c. 1-21 at Section 2(2) w aich states:
“For the purposes of this Act, an enactment that has beea rep’ 1ced is repesled and an enactment thar bas expired,
lapsed or othexwise ceased to have effect is deemsed t have reen Tepealed.”™
3 Ste the Intorpretation Act, R.S.C. 1985, c. 1-21 at Section 6(1) w hich states:
“Where an exactmens js expiessed to come info force on 3 par cular day, it shall be constued 35 coming into force
ox the expiration of the previous day, and where an emactmet ¢ is expresied to expire, Japse dr otherwise cexse o
bave cffecr on & particular day, it :hzn be consmroed a3 ceasi ig to have effect on the commencement of the fol-
lowing day.”
¢ Contrary to the submission made in the Respondent’s facrum (so paragraph 6), Parliament did not amend the Con-
trolled Drugs and Substances Act. Referenoe, in support 1o be language of 3.4(1) ic. “Except a< authorized un-
det the regulations...” does not alter that conchusion, given tf at that statutory langusge preceded the decision in
Parker,
5 Parlisment did not enact the MNA Regulaniops, 13 claimed in he Respondent’s factum (see paragraph 24). AS
- comrectly stated at paragruph 21 of the respondent’s facum, t 3 Goveoor Genenal in coundl, an the recornmenda-
tian of the Minister of Health, enacted the MNA Regulatio 15, puxsuant o subsection $5(1) of the Cosrolled
Drugs and Substances Acr. Suhscedon 55(1) sinmilarly as : 3, 4(1), haz not been amended by Parkiament
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'J The tssue

.’ (12] Did the declaration of invalidity cetermined in R v. Parker, but
suspended for a 12-month period, becorie effective in such way as to
invalidate 5.4 (1) of the Controlled Drugs and Substances Act; in respect

') of an offense alleged to have been commi ted after July 31, 2001?

' (131 Did Parliament take steps during the period of suspension and
' before the effective date of the declaration of invalidity that were effectual
i in saving s.4 (1) of the statute?

Standing

(140  While the accused Parker was a pe son who suffered epilepsy, and

the Applicant here does not (as far as I :m aware) the Court of Appeal

determined that such was irrelevant 0 his standing to challenge

constitutionality of the Controfled Drugs .ind Substances Act. The Court
'J found: ' :

“...it is also open to Parker to challenge the validity of the
' legislation on the basis that it was ¢ verbroad or unconstitutional in

some other way in its application to other persons. The Crown
. respondent appeared to concede this n the Clay appeal. In ariy event,

that conclusion follows from the de::isions of the Supreme Court of

Canadain R. v., Big M Drug Mart 1td., [1985] 1 SCR 295 and R. v.
l Morgentaler. In both cases, the accused were held to have standing
to challenge the law under which taey were charged although the
alleged infringement of the Charte’ concerned the rights of some
other person.”

[15]  Asthe Applicant has stipulated in his Factum:

“... a defence founded upon the un sonstitutionality of the charging
legislation is open to anyone, regard css of whether the legislation is
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unconstitutional solely in its applica‘ion to the particular accused.
The fact that s. 4 of the CDSA was ¢ eclared invalid-because of the
manner in which it affected Terrense Parker is not a bar to the
applicant in this case, notwithstan¢ing that this applicant is not
advancing a medical need for marihvana.”

(16 I am satisfied that this Applicart has standing to bring this
application (not withstanding that the Applizant is not advancing a medical
need for marihuana).

Analysis of the Argument

(171 A careful review of Rosenberg J. .\.’s opinion in R. v. Parker is
crucial. In that case, the accused was charg ed inter alia with possession of
marihuana under the Controled Drugs an:I Substances Act. The accused
suffered from a severe form of epilepss. Surgery and conventional

‘medication had failed to control his frequ-nt serious and life-threatening
‘seizures. The accused found that by ;moking marihuana he could

substantially reduce the incidence of seizur:s. Without a legal source from
which to acquire it, he had grown it himsel:  Police searched his home and
seized manhuana, resulting in charg:s.  Parker challenged the
constitutionality of the manthuana ?r_oh.ﬂail ion under s. 7 of the Canadien
Charter of Rights and Freedoms.

(18]  Dismissing a Crown appeal, Rosenherg J. A. made critical findings
including:

1. That the prohibition on the cultivation and possession of
marihuana is unconstitutional; ‘

¢ Section 7 of the Charzer provides as follows: “Everyone bas the o) ht w life, liberty and security of the parsoan and the
right ot to be deprived thexeof except in accardance with dy principles of fundamensl justice.” The Court of
Appeal in Regina w. Parker commentrd on the constiztional ¢ xallenge 1o the Jegislation as dewennined by the wial
Jjudge ac page 203 noting:
“In reasons reported at (1997}, 12 CR. (5*) 251, Sheppard J. ¢ { the Onurio Court of Justice conchuded that Parker
rrquires marikuana to control his epilepsy and that the prohibi ion against marikuana infringes Parkex’s rights ua-
dor Section 7 of the Charter, Sheppard J. stayed the culivati @ 3nd potsession chaepes against Paxkes. Further,
in order o protect Parker and oters like him who veed to use amriboxna ss medicive, te trial judgs read imto the
Jegislation an exermption for persons passessing or cukivatin maribuana for their “personal medically approved
uge’.
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2. The Justice considered that fastioning a remedy required that
Parliament address the issue. His exact language is particularly
instructive:

“I agree with the Crown that this is' a matter for
Parliament. Accordingly, I would declare the
prohibition on the possession of marihuana in the
Controlled Drugs and Substa.1ces Act, to be of no
force and effect. However, sice this would leave
a gap in the regulatory sche:ne until Parliament
could amend the legislation 0 comply with the
Charter, 1 would suspend the declaration of
invalidity for a year. Duriig this period, the
marihuana law remains in full force and effect.”

191 Rosenberg J.'A. goes further and states in respect of a statutory
exempnon (referring to Section 56 of "he Acf) permitting marihuana
possession':

“I am also of the view that, subject to the availability of a s. 56
exemption, Parker has established that the similar prohibition on
possession and cultivation of marihw: ma in the Controlled Drugs and
Substances Act violates his rights wder s.7 of the Charter.”

I will return later to address the significance of this determination (as it
relates to the interpretation and consecuence of 5.56 of Acr) to the
application before the Court.

(20)  Finally the Court of Appeal decision concludes:

“Parker has established that the prohibition on possessiom of
maribuana in the Controlled Drugs and Substances Act has deprived
Parker of his right to security of the person and right to liberty in a

— ——

? See Secdon 56 of the Comrolled Dirugs and Sabstances Act Whi  provides:
“Scction 56—The Minister poay, on such terms and condifi ms as the Minister decms n:wssary cxempt any
person ar class of persans or 21y controled substance or pre sursor or any class thereof from the application of
i all or uny of the provisions of this Act or the tegulitions if, in he opmono[tthmucx the exexmption is neces-
sary for a medical or scicntific purpose or is otherwise in the public interest™
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manner that does not accord with the principles of fundamental
Jjustice.” -

21] Having determined a Charter violation, the Court of Appeal
decision discussed the appropriate remeily. In setting aside the Tral
Judge’s decision to “read in” a result, Ros:mberg J. A. wrote: .

“_..The Crown submits that, should this court find a violation of's.7
because the legislation fails to provide adequate exemptions for
medical use, the “only available rehedy” is to strike down those
provisions and suspend the finding of invalidity for a sufficient period
of time to allow Parhiament to craft sz tisfactory medical exermptions.”

221  Simple possession of marihuana in s. 4(1) of the Controiled Drugs
and Substances Act was struck down by the Court of Appeal. But the
Court of Appeal went further in identifyin ; whose task it was to address a
remedy, writing: :

“...refusing to read in an exemptio 1 demonstrates a recognition of
and respect for the different roles of the legislature and the courts.
There is, in my view, no question hat a medical exemption with
adequate guidelines i3 possible. The fact that such exemptions exist
in some states in the United States s testament to that. However,
there are many options to consider and this is a matter within the
legislative sphere. There is also a particular problem in the case of
marthuana because of a lack of a 1:gal source for the drug. This

rairan irminr that Aanm Aanlir ha adanstalis a3 3canand her Daclime e
- W mw — WP W —ASw—m - —me '—.J R n—vvj-a. WAJ et S e dr A d I‘J - b Ak vl A ANALY e

23] Repeatedly Rosenberg J. A. retumn; to the theme of Parliamentary
authority to address the remedy: He wrot::

“...To avoid an undue intrusion :nto the legislative sphere, any
exemption crafted by a court shoild probably be the minimum
necessary to cure the constitutional ¢ efect. However, faced with the
need to open up the Controlled Drug s and Substances Act to address
the constitutional defect Parliament 1as the resources to address the
broader issue of medical use. By way of example only, people
without the means to grow marihuan 1 themselves, may be dependent
upon caregivers to obtain the drug. This is a complex matter that,
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while not necessarily implicating Chrter rights (although it may), is
not something a court is equipped t) deal with. Put another way,
Parliament is not bound to legislate to the constitutional minimum.
It can adopt the optimal and most pre gressive legislative scheme that

it considers just. (Emphasis added)

I also agree with the Crown that the jeclaration of invalidity should
be suspended to provide Parliament with the opportunity to fill the
void. ...I would suspend the de:laration of imvalidity for 12

months.®”

i24] In the wake of R. v. Parker and 11 accordance with s. 52 of the
Constitution Act’, the Coun of Appeal suspended the declaration of
validity for twelve months'’.

(251 As already noted, no appeal to the Court’s deterrmination was
initiated. Parliament never re-enacted the ¢ .4 prohibition or maribuana and
no statutory amendments to the Controlled Drugs and Substances Act

were proclaimed.

(26) .The Applicant therefore argned as jollows, that as of July 3 1, 2001,
the Controlled Drugs and Substances Act at s.4 (1), could no longer be

? Throughout the Parker dicen, reference is made to the need 1o Jezislate by Parlizment  Pazliament was repeatedly

identified as the body cotnperrTt to creaw such 2 ffamework, ) ot the Govanment, Rosenberg J. A. must be aken
, ‘o bave known the difference between Pagliament and the G vermment.
* See The Constitution Act, 1982, Paxt VII; General ars.52 which provides: '
Sacrion 52(1) the Constnaian of Canada is the mpreme law . £ Canada, and any law that is inconsistent with the
provisions of the Counstitution is, to the extent of the incansi: teney, of no force or effect.
(2) The Constirution of Canada includes:
(a) the Canada Act 1982, inctuding this Act:
(b) Acts and orders relereed to In the schedule;
(¢) Any amsndment to any Act or ordec referres ' i persgraph (2) or (b).
{ (3) Amendments to the Constmtion of Canada shall be made only accordance with the muthority contained in
the Consviturion of Canada.

'® The Applicant argues that ¢n the commencemenr of the day § Uowing July 31, 2001 (ie. Avgust 1, 2001), the
proscription on marihuana posscssion ceased w0 have efftot * he Applicant refers the court o the spcculconsid-
eration had for the purticular language used by the Conrx of , .ppeal. Rosenberg J. A, suxpended he declaration
of invalidity, not the finding-of invalldlry. The declayation of invakidity was dependent, so aryoes the Applicant,
on nothing but the passage of time, The Applicanl srguss th t it was oot contingent on either the inaction or the
mm!ﬁn:ncyofanyhrlmmqlcnon. The declaration wi 5 imeateganical. It wasnot dapendent em any evear,
or lack thereof. Bax for the suspension of the declaration of lpvalidity , the maribyana pribibiion would bave
ended effactive July 31, 2000. The Applicant firther iprrest  that the coupts’ expressed parpase for suspendiog
1he declanarinn of invalidicy was ro allow Parliament to fill th  legislatve gap left once & 4 of the Act became in-
operative vis-i-vis maribuspa.
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said to prohibit the simple possession o marihuana’’. This would be
entirely consistent with the effect of a declaration that the statutory
provision, against, simple possession of narihuana, was indeed invalid.
However, that becomes now the issue: Can the declaration of invalidity
truly be said to have taken effect?'?

[271  If1t can be so said then the Applicant must succeed. If, however,
it can be found by reason of an effectii e remedy having been applied
(before the 12-month suspension applied n Parker) to cure the provision
of its constitutional defects, then the statu:ory provision remains in effect
and the young person stands charged with a legitimate offense known to
law.

28] Inthe wake of release of the reasors in R. v. Parker, July 31, 2000,
Parliament had 12 months within whicli to remedy the constitutional
breach. During that time the provisions of s.4 (1) of the Controlled Drugs
and Substances Act remained valid and e ffective,

"' The Applicant refers the court ro the consequences of repealed a Idressed in s. 43 of the Interpretation Act, R.S.C.
1985 c_1-21 at 5. €3 which states;
$.43 Where an enactment is repealed in whole or in part, the repeal does not

() revive any enacoment or anything not in force or exis ing at the time when the repeal takes effect,

(b) affect the previous operation of the enactment 3o repe aled or anything duly done or tuffrred thevvunder,

(c) affect any right, privilege, obligarien or lability acqu red, accrued, accruing ot incurmed under the enact. -
ment sa repealed, ’

(d) affect any offense comenled against or contravemior of the provisions of the cnactment so repealed, or
any punishment, penalty or forfeinure mcurred under he epactment so repealed, oc

(¢) affectany invesdgation, legal proceeding or remedy in respect of any right, privilege, nbligation or liability
referred © in paoigexph (<) o in respect af any pumisl ment, penalty or forfeinme referred to in paragraph
(d), and ax imvestgntion, legal proceeding or romed: as deseribed in parapraph (&) made be inctinred,
condnued or eaforced, and the punishmens, pesalty o forfeiture may be froposed as if the enacoment bad
Dot been so repealsd :

2 Tb be clear, the Applicant’s pasition is forged on & narrow wechr ical constuct. If the declaration of mvalidity was
in place, the impugned section has no validity. The young scrson is then the subject of a criminal charge not
known in law. The Applicant was quite plain that be was not sserting a constdrurional challenge to the provisions
of the Controlled Drugs and Sudsiances Acr nor thache was wserting a constirutional right w possess mariuana
for recreatioml purposes, tee R w. Clay (2000) 49 OR(3d)5: 7 (CA.) and in particular the opinion of Rosenberg
J. A, at paragraph 18 where Rosenberg J.A- states:

“l agree with ths trial judge that the recreational usc of mari 1ana, even in te privacy of ons's home, docs not
qualify as a mater of fandamennl, personal impormnce 1o 1 ; o engage the liberty and secarity tnteress under
" Section 7 of the Charter. : '

" See R w. Parker (2000), 49 OR. (3d) 481 (CA.) where Rogember: ,J. A. stated at paragraph 11, page 7: “Accordingly
1 would uphold the erial judge’s decision 1o sy tha charges igainst Parker and [ would dismaiss that part of the
Crown’s appeal. However, ] disagree with Shrppard J.'s temr :dy of reading in 2 medical use exeraption into the
legislaton. [agree with the Crown that this is a puamer for Pa Liamenl Accordingly, I would declare the prohibi-
ton on the possession of marhnana in the Convvllad Drog and Subotumces Act to be of no force and effccr

However, since this would leave a gap in the regulatory schi me wntil Parliamear could smxnd the l=gislation o
comply with the Charrer, [ would suspend the Declaration of avalidity for & year. During this period, the ooribn-
ana law remains in full force and effect”™
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(291 What was done prior to July 31, 2001, the date upon which the
declaration of invalidity would have had «:ffect?

(30)  The answer is that regulations were enacted namely the Marihnara
Medical Access Regulations.

Discussion of the implications of the Reyulations

(31) Is the statutory prohibition against marihuana saved by the
regulation scheme promulgated after R. v, Parker, ie. the Marihuana
Medical Access Regulations SOR/2001-;27'4?

[3i] The Applicant does not challenge the constitutionality of the
regulations’®. In fact, the Applicant’s argu: nent concedes a recognition that

* The Marihuane Medical Access Regulations were enacted (purs 120t t Section S5 (1) of the Conrrolled Drugs and
Substances Acf) to *., provide scriowsly {ll Canadian patic its with access b marihnana while it is being re
searched as & passible medieine. These Ropulatians have bee 1 developed in reongrition of a need for a more de-
fined process than the ane cumendy used under section 56 of be Controlled Drugs and Saksrancys Act (CDSA)
for these Canadian pmients. : .

“On July 31. 2000, the Cowrt of Appeal for Onnario rendered s decision in the casc of Tetrence Parker who uses
marihuans to belp conmol his epilepsy. The Court dealt exch sively with the issue of medical use of marihuana.
* The Court upbeld 2 1997 lower court decision to swy the cf arges against Mr. Parker on constiturional grousds
and ralsed issues related lo the section 56 exemption process if the CDSA, such as the broad discretivn given by
the law to the Minister of Health to grant exemptions, transp: rency of the process, and what constitutes medical
necessity. '

“As a result, the Court declared the probibidon of marthuana n the CDSA to be unconstitutional and of no force
and effect. The declantion of invalidity was suspirnded for o rear, howevar, to avoid leaving & gap in the regula-
wry scheme.,

“Suhssquent to this Court decision, Health Canada aun iunced on September 14, 2000, its intention to
develop a new regulatory approach weuld bring greater ck: rity to the process far thase Canadians who may
request the use of mar{husss to alleviste symptoms. -

“Tbe new Regulations clearly define the cireumstances ar d the manner in which aceess to maribaana for
madical purposes will be parmitted. These Rapulations ippropriately spd offilendly address concerns
raised in the Parker decision conéarning the process curr ntly used under section 56 of the CDSA. These
Regulxtions apply only te marihusoa.” ‘

From the Regulosery Jmpact Analysls Siatem ent avthored by | truce Fxickson, Offce of Controlled Drugs Statcgy
and Connolled Substances programs, Healthy Envirormenss : nd Consumer Safety Branch of the federal govern-
mexnt.

¥ The Applicant, to be clear, challenges neither purpoce nor effi =t of the Regulstions scknowledging thar such a

challenge would be conslderably more burdensome and wouli require sipnificant evidotiary foundation. Arising
out of the argument that the Crown makes relying on the pas age of the Regulations as evidence of the Intent of
Parliament 1o validate the ¢ 4 proscription on mmurihuana pos £ssion, the Applicant refers the court to the provi-
sionz of s. 7 of The Intaproanon Act, R.S.C. 1985, c. [2]1 . 7 which statas:
“Where an enacbment is not in foree and it comraing provisio s conferring power to make segulations or do any
other thing, that power may, far the purpose of maloing the ¢ ysctment effective on its commencement, be exer-
cised at any time before it commencement, it 2 regularior 50 made or things so done has no effect until the
commencemant of the cgactnent, except in so far as may be necessary to make the enactment  effective on its
commencement.” )
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these Regulations, “...may have been neci:ssary” to address R. v. Parker.
Further the Applicant has speculated that, hid the Regulations been in place
at the time R v. Parker was cons1dcred, £4 (1) of the Controfied Drugs
and Substances Act would have perhaps leen deemed constitutional.!

33] Clearly these Regulations were in :'esponse to R. v. Parker.”’

(34] . While s.4 (1) of the Controllea Drugs and Substances Act
remained valid (that is during the 12 montlis following R. v. Parker) steps
were taken to create regulations providing exceptions to meet the
deficiencies determined in R. v. Parker.

[35]  The enactment of such Regulations learly was contemplated (given
the language of s. 4(1) of the Acf which, t repeat, reads, in part: “Except
as authorized under the Regulations...” . Authority is vested in the

- The Applicant mpucs that the Reguladons were likely pecessar « to cure another defect uder the Controlled Druzs
and Sabstances Act  The Applicant refers o the fudjpment of Wseaberg, J. A. wherein the Cowrt of Appeal pancl
found thar the s, 7 prohibition on producdon of marthuana wi s also inconsistent with tha Cherar . Rosenberg,
J. A. did not declare invalid that section as well, given that £ ¢ itsue of production ‘was not properly before the

. court. The Applicens therefore argues that accordingly regar less of whether Parliament wanted or mtended to
preserve the 5. 4 proacription on mAxhuaca, & Bew regulatory : cheme was peeded w address the unconshtm!nul-
ity of 8. 7 (sec page 267 of R v. Parker) .

6 See arpiment in the Applicant's Factum:
“17: It iy, with little doubt, anticipated that the Crown will n ly on the coming into foxce of the Regulatioas ss

. “saving” the saction for prohibition on the simple possession £ magihuana. The anrcipatad agument is that the

. Regulations provide far the distiburion of marihuaoa to thos in medical need of Ir; the absence of a real source

. of medical marfhana for those who aeeded it was the basis fi r the Court's findihg of invalidjty in Parker. That,

' the Crown will undoubtedly argue, has been correcred by the prommudgation of the MAH Xegudacions.

“18: The Applicant's respouse is that the Regulations may b ve been necessary to address the void that was in
| issun in Parker; in addifion, however, it was incumbent on P urliament ro recnact 1.4 of the CDSA as it relates
to marihuana, if the legishrure’s inwent was 10 criminalize its simplé possession.

= *15: -The conflict between the position of the Applicant and tt : Crown on this issue goes o the heart of this casa.
The Applicant respectfully submits that twelve months after be releazs of ths Parker decition 1.4 of the CDSA
becxme invalid as it relaterd to the stmple passesidon of marik ana. That is the oaly interprettion of ParRer that

. is conxistent with a plam reading of that cage. In the absence ¢ {2 new satumry enacuneat proseribing marfuana

" possession, there is no legislative authority, which bans it.

. ""20: The Applicant doss not challenge the constitunonality of the Rogulations ~—either in their purpose or effect,
as such a challenge would be cansiderably more burdensome, nd would require u significant evideritiary founda-
tion. It may be that had the Regulatons been in place at the tin ¢ that the Ontario Court of Appeal decided Parker,
5.4 of the CDSA would have besn deemed constitutional. “

" It is arguable thar the new Regulitions may mrovide & pufficiently 1 fective medical exception to remedy the obsmacles
raised in Parker having to do with the reasonable Limiavtion  f Section 7 rights under Section 1 of the Charrer.

. Tha Crown bac the onus on the balance of probabiliges to ¢ srablish this. Trial Judges have the duty to raise
Charter issucs on their own If a breach Is apparent on the rec srd: R, v. Ardowr, [19%0] O.JNo. 1353,4, CRR
(2d) 369 (ONT. C.A.). Hence, before embarking on any tna) {or possession simpliciter 2 court may require the
Crown to establish that the rogiroe under the new reguladons, i 1 practice (not just looking amcr:guhnons alone)
fs such thar persons who prima facte bave neod of marlwan: for medical purposes are actually getring ir. Itis
not ennugh under Parker simply to show that such persons an genting medical exemptions, if the framework stll
prevents legal, or at the very least, non-caminal access © my sihuana.
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Govemor General in Council to enact 1e sulations under the Controlled
Drugs and Substances Act 1

36 To rebeat: the Regulations wére &u :sipned to meet the demands of
R. v. Parker. Did the Regulations achieve that result? The Applicant did
not put that in issue directly before this Court."”

(377 The Regulations, designed to meet the needs of R. v. Parker, were
brought into play in a timely enough fashion (albeit coming into force at
the very end of the suspension period Tuly 30%, 2001*%) pursuant to
legitimate statutory authority. Wasn't the t the point and purpose of the
Court of Appeal’s suspension? Wasn’t Farliament to have the time and
opportunity within which to fashion a rem:dy? Butisn’t that exactly what
the government did in trying to save the provisions of the statute from
invalidity?

' Sce the Contrelled Drags and Substdnces Act ax .55 which reas s in part: *Section 55(1) The Governor in Council
may make Regulations for camying out the purpoces and pro risions of this 4, inclixding the Regulation of the
medical, sciendfic and indusial applications apd distribution yfconwolled substances and precursars and the en-

, forcement of this Act and, without restricting the penenality f the foregoing, may make Regulations...”
'* The Respondent drew the attention of the Court to Wakeford v. Zanade (2001), 162 C.C.C. (3d) 51 (ONT. C.A).
That case presemed 2n oppomumnity for the Cowrt of Appeal v ke obirer cbservations about the validity of the
- pewrcgulatons, The Courr declined this opporumity since @ at issue was not relevant to the appeal The Appli-
- cauon was persousl, not 3 motian (o stwike down legislation. ‘¥akeford zpplied for a prerogative arder for either
- 2 govarnment source of maninzana or a broxder caregiver exe) ption W cultivarion. The issue was solely whether
- the judgroent under appesl was decided incorrocdy as matters stood at the ima. To vepear, the decision in Wake-
- ford was not spproval of the steps taken to remedy the defct Tnoted in Parker. The Court did not consider the
. wew Regultions and made no indicaton of spproval. Seme . xcerpts Fom Wakefors emphiasize this conchision
“Paragrxph 26 The Marifucana Medical Access Regulations § OR. 2001 - 227, caroe into force on July 30, 2001.
The Regulations definie the circomsamces in which patients g 1d earegivers will be authorized by the Minister to
passess apd cultivate wariuara. ‘We do not propose to susmn arize the effect of the Regulations or their apparent
openasion. It Is possihle that cases will arfse in (he fulure w ters the validity or operztion of the Regulations

will be an issue. (Emphasis added)

“Paragraph 62 Moreover, assers the Appellant, the Marihu na Medical Access Regulations which came into
foree on July 30, 2001, after the sppeal bearing, do oot impr ve the supply sirvarion for Canadian patients.

“Pangnaph 64 We're also declined to admit the post-July £ ssh evidence as if relawes w the supply issue. The
operation of the recendy promitlgated Regulations and the res ks of the supply conmracy with Prairie Plant Systems
sre unkmown with respect to the Appellant. Accordingly, we preceed on the basis of the record that was before
the applications Judge. -

“Paragraph 71 For thete reasons, we conclude that the apy licationt Judge did not err by conchading that the
Appellant's Section 7 rights were not viblated by the Respond xt's faihure to supply the appellaot with & safe sup-
ply of maribuana, It is, therefore, not necessary w copsider & her the principles of the fundamnaat justice compo-
nent of the Secriom 7 wnalysis or the appropriatesess of makip ; the rype of positive arder the Appellant seeks wi-
der Section 24 (1), In our view, in lpht of the msjor change 1 the Jrgisladve landscape representad by the new
Regulations, it would bz unwise to comment on these issues |a the context of the previous legisladve regime.™

32 1t is a Moot question whether the Applicant’s tequest would have 1 different result had the Regulatons been enacted
after the one-yexr suspension period had expired as declared in R. v. Parker.
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38) In answer, it may very well be that1he Regulations do nat meet the
rigorous objectives of the Court of Appeal lecision in R. v. Parker. Were
‘the Regulations to fail to meet the required standards as stipulated in R. .
Pdrker, then the declaration (having been letermined effective at the end
of the twelve-month July 31, 2001) woulc be in place and the impugned
section currently of no force and effect.

391  The Applicant’s submission distille:1 to its core, is that the Court of
Appeal in Parker, having determined that 5.4 (1) of the et (as it applied
to the possession of marihuana) was constitutionally invalid, and having
suspended rhat finding for 12 months, had left Parliament with no choice
but to amend or re-enact it (prior to lapse ¢ f the suspension) if Parliament
were to preserve the prohibition on marihu:ma possession. As it tums out,
Parliament did neither instead Regulations were enacted. In my view, that
1s entirely within Parliament’s prerogative (i.e. Parliament could choose
to do nothing and allow another mech:nism, namely approval of a
regulation by order-in council, to remedy 1he defect), provided that there
is a comrection addressing the undcrlymg -aults found in Parker. In this
instance, it appears that Parliament acquiesc ed in the choice of the remedy,
alléwmg enactment (clearly sanctioned by it) of a set of comprehensive
regulauons

[40) Through this expedient, statutory am mdment or re-enactment of the
unpugned section was avoided.

[41] But, and 1n my view this is the nul» of the issne;: Can Parliament .
pmwde a total discretion to the federal Cab: net (through the mechanism of
a Govenor General-in-Council order) In c:eating the remedy to address
Parker? How is that fundamentally different from the authority granting
power to the Minister of Health to stipulate¢ exemptions in's.56 of the dcr?
Regulations can be changed with every pubication of the Canada Gazetre,
without consideration of Parliament and th : debate that that would entail.

[42) . Again, it is instructive on this point 10 return to the dicta in Parker.
Rosenberg J. A. wrote:

~ I have concluded that the trial juige was right in finding that
Parker needs marihuana to control the sym ptoms of his epilepsy. I have
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also concluded that the prohibition on th: cultivation and possession of
marihuana is unconstitutional. Baséd on principles - established by the
Supreme Court of Canada, particularly n Rv. Morgentaler, [1988] 1
S.C.R 30,37 C.C.C. (3d) 449, 44 D.L.R. -'4®) 385, where the court struck
down the abortion provisions of the Crininal Code, and Rodriguez v.
British Columbia (Attorney General), [1943]3 S.C.R. 519, 85 C.C.C. (3d)
15, 107 D.LR. (4%) 342, where the cowt upheld the assisted suicide
offence in the Cririnal Code, I have ccacluded that forcing Parker to
choose between his health and imprisonn ent violates his right to liberty
and security of the person. I have also found that these violations of
Parker’s rights do not accord with the principles of fundamenta] justice. In
particular, I have concluded that the possib; lity of an exemption under s. 56
dependent upon the unfettered and unstruc tured discretion of the Minister
of Health is not consistent with the princij les of fundamental justice.”

[431 Additionally in Parker Rosenbers J. A addressed the Crown’s
defence having to do with the availability »>f 2 Ministerial exemption and
wrote: :

. ..an important aspect of the Crov/n’s defence of the Controlled
Drugs and Substances Act was the availat ility of a Ministerial exemption
under s.56 of the Act. Again, it may be “hat the availability of such an
exemption is more properly dealt with unde s. 1, in which cases the burden
would :be on the Crown to demonstrat: the availability of such. an
exemption could save the prima facie viclation of s7. This is of some
umportance, in view of the paucity of r:vidence on the operation of
5.36...The question remains; does this unfe tered discretion (referring to s.
56: of the Acf) meet constitutional standards?  In my view, notwithstanding
the theoretical availability of the 5.56 proc:ss, the marihuana prohibition
does not accord with the principles of fundamental justice. In
Morgentaler, Dickson C.J.C. found:the ther ipeutic abortion scheme invalid
in part because the provincial Ministers of Health could impose so many
restrictions as to make therapeutic abortio 1s unavailable in the province
and because there was no standard provided in the section for the
committee to use in determining’ whethe - the woman’s health was in
danger...The same must be said about s.56 It reposes in the Minister an
abSolute discretion based on the Mimister’s opinion whether an exception

[do16/018
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is “necessary for a medical.. puxpose" a 1 hrase that is not defined in the
Act.

[44] Finally, Rosenberg J. A. wrotg"::

: - “In view of the lack of an adequate legislated strandard for medical
netessity and the vesting of an unfettere¢ discretion in the Minister, the
deprivation of Parker’s right to security of ‘he person does not accord with
the principles of fundamental justice.; In e:Tect, whether or not Parker will
be deprived of his security of the person is entirely dependent upon the
exercise of ministerial discretion. While t1is may be sufficient legislative
scheme for regulating access to marihuan:. for scientific purposes, it does
not accord with fundamental Jusnce where security of the person is at

stake.” ;

[45] Based on the op1mon In Parker. it is the absence of suitable
gudelines and structure in the legislation that leads to the Charter
violation. Itis not the ever present/poten ial of unreasonable exercise of
discretion at the ministerial level or the uiwieldy administrative process
that is the problem. These are cited as proof that the legislation itself,
whxch can only be changed by Parliament, must contain suitable guidelines
fettering the discretion of the cabinet or the Minister — in such a way, that,
if they comply with the legislation, a reasoiable medical exemption system
must be in place, and not just posszbly coild be.

[46] While Regulanons were enacted but the legislation was not
amended, the * gap in the regulatory sct eme” (to use the language of
Rosenberg J. A. in Parker) was not iddressed. In my view, the
establishment by Parliament of suitable giidelines in Iegzslanon fettering
administrative discretion was requisite, bu lacking. This is simply not the
sort of matter that Parliament can legiti nately delegate to the federal
cabinet, a Crown minister or administrative agency. Regulations, crafted
to’ provide the solution (even were these fashioned to create sufficient
standards governing cxemphons) cannot He found to remedy the defects
determined by the Parker dicta. Therefore, since a statutory framework
with guiding principles was not enactcd wi hin the period of the suspension
of the declaration of invalidity, it follows in my view that the declaration
is'now effectively in place. |
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Conclusion

471 In light o that analysis the yoing persoun's application must

succeed.

|

Released: January 2,2003

Signed: JusticeD W Phillips”

JAN @2 2083 11:38 25 GB33

GE




