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[1] THE COURT: The accused is charged with

-h of September, 2000.

right, the producticn charge ~amains and the feor the
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charge was stayed, am I right, in that Ws.

(3] THE COURT: ALl right. The police searched his
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premises,

finding a room containing thres grow lights and %6 small
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small marihuanz glants, the accused admitted pessession of the
marihuana and said he Was growing it for his own use to enable
him to tolerate the side-effects of redication prescribed for

HIV infecticn.

(4] At trial, the accused gave avidence indicating that his
condition, that has now developed into AIDS, reguired a number
£ the side-effects oI the
medicaticns is severe nausesa. T accept the evidence of the
accused given in this regard znd no Contrary svidence of lack

of therapeutic effect was sdvarced by the Crown.

Ity

understand from the Crown that the availability o
marihuana for medical use &t the time of this offence wWas not
significantly different from the circumstances sutstanding in
the case of R v. Parker, 2 ~ase tzken cn appeal to the Ontario
court of Rppezl. The Ccrewn hzs indicated +hat there has been
subseguent changes to the regulations to the Controlled Drugs

and Substances Actl which gives substantially greater access to
marinuana for medical use znd this case and ™Y comments 3IE
not comment on the present circumstances in respect of those

L

new regulstions.

orofibition from ossession O cultivation of marihuana
k B

amounted to a breach of a2 Charter s 7 right to liberty, in
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cases where the drug could be shown to be reasonably regquired

a mediczl condition. In that case, the

thi

far the treatment o
accused presented evidence of therapeutic valus in controlling
nis epilepsy. In R v. Rakeland (phonetic), 2 cdecision of

Judge Sanderscn cf the B.C. Provincial Court, the accused gave

Fiy

evidence of relief from the zffects of a bowel syndroms which

included severe paln and nausea.

[7] 1In Mr. Winchester's case, &t tne time of the offence, he
was taking a combination of medications to delay the onset of

AIDS. His evidence was that tChis caused severe voemiting, T

{lw]

rhe extent he could not keep any food down, sometimes goin

two to three Zdays without eating. He found the use of

-

marihuznz relisved the nausea and helped with nhis appetite.

He was then asble to take smell portions of food through the

=5

day. He said that without the marihuana, he doubted he coul

nave continued with the drugs he was being prescribed.

8] I note from the evidence that a total ©6 plants were

seized. his, under many circumstances, might incicate
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possession exceéeeding the amou

necessary for therapeutic use. Mr. Winchester's explanaticn

i

was that he was only growing the plants te a small size before
harvesting them. He estimated the total yield to be one to

one-and-a-half pounds. This is perhaps consistent with the

i
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fact that only three grov lights were being used and the Crown

- A ¥ LR R
nas not presented evidence indicating any contrary DUrpose.

In fact, the charge of possession Zor the purposses was stayed

during the courIse of the trial.

{9] The chazgse -~alates to productlon of marihuanz, the form

of charge replacing the earlier sectiocn which made reference

tn other respects, Lhe circumstances are Very

ft-

similar to those in R v. Parker. T note that ths ONUS s on

breach cn & halance of

probabilitles.

(10] On +he evidence presented on shis trisl, I zm satpisfied

ro that degree of proof Lhat

~ +he treatment of his medica

-
iy

was reasonably reguiren

i

entered in respect of the ocutstanding chargs:

snchester.
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go, Mr.

e

Sonouraple MI. Justice Grist
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