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40 THE ROLE OF THE MINISTER OF JUSTICE IN
EXTRADITION

40 1 Purpose of the Policy

The purpose of this chapter is o give an overview of the extradition process in
Canada_ and to generally describe the responsibilities of the Minister of Justice
end Attomey General of Canada in that process, and how they are carried out.
Responsibilities which require = more detailed description, are dealt with in
subssquent chapters.'

40.2 Extradition from Canada

40.21 Introduction

Extredition is the surrender by one state or entity at the request of another state
or entity of a person who is wanted for prosecution for, or has been convicied
of, a crime committed within the jurisdiction of the requesting state or entity.

Extradition in Canada is govemed by the torms of the new Extradition Aci’.
The Parlismentary summary of the legislation deseribes it as “Jeceating] 2
comprehensive scheme, consistent with modem legal principles and recent
international developments™, The Aet repealed the former Extradition Aot and
the Fugitive Offenders Aet.

The Minister of Justice is responsible for the implementation of extradition
agresments, the administration of the 4« and responding to requests under the
Act. In addition, the Minister’s agreement is required for the Minister of
Foreign Affairs to conclude 2 specific agreement or modify the schedule of
extradition partners designated pursuant to's. 9.

| Ses Pant VIIL Chapter 41, “Extradifiors: Provisional Arrest” and Chapter 42, “Exsradition of
Caradian Oitizens for Adts which Conld be Proseruted in Canada™,

2 5.C. 1999, c. 18, which came irio foree Jume 17, 1999
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‘The Act provides for the surrender of persons to “extradition partmers™. An
extradition pariner is defined by s. 2 of the Act o include both a state or entity
(such as inlemnational tribunals) with which Canada hes an extradition
agreement through bilateral or multilateral ageement, which is genemlly
desipnated, or with which Canada has entered inlo a specific apreement. The
names of those partners which have been generally designated pursuant to 5. 9
of the et are 5ot out in a schedule to the 4.

Extradition involves the surrender of persons to or from Canada. The procsss
of extradition from a state or entity to Canada will not be examined in detail in
this chapter Ministerial participation is genesally limited to making the
original request to the state or enfity upon the request of the competent
Canadian prosscutorial or correctional service authority.

40.22 The Role of the International Assistance Group
(1AG)

Exiradition requests and requests for provisional amest are rcocived by
officials in the Intemational Assistance Group ("LAG") at headquarters. When |
a request for extradition is addressed to Canads, whether through the
diplomatic channel or, as is current practice, directly between ministries of
justice, the role of the IAG is:

(a) toensurethat the request and its supporting documenis
comply with the treaty and the Acf and satisfy all legal
requirements;

(b} 1o sesk additional information or evidence if necessary;

(c) toissue the required authorizations to the Attomey
General on behalfof the Minister of Justice (ss. 12 and
15), in an appropriate case;

(d) totransmit the relevant documents to the regional offics
of the Department of Justice whose counsel will seek,
on behalf of the requesting partner, the issuance of a
committal order and act in the related procecdings.



FPS DeEsKBOOK VIi-40-3

Once the request and supporting documents are reviewed by the IAG and
forwarded to the relevant ecgional office of the Department of Justice,
departmental counsel is appointed to act on behalf of the Tequesting partner
during the judicial phase of the proceedings. If counsel requires firther
information or evidence from the requesting partner, such requests will be
irensmitted by the IAG.

4023 The Judicizl Phase

The first phase of the process is called the "judicial phass", The judicial phasa
indud:;miuusﬁnﬁinng,smhasim&ngpmmfm&mpemtﬂawh
cowt, the consideration of bail, determining the place of the hesring, and
conducting the extradition heaning. The judicial phase takes place only if the
Minister, in response to a mequest for provisional arrest by an extradition
partner: 1) authorizes the Attomey General to apply for a provisional amest
wmanﬂ;m,!}havh:grcwim&aucﬂmﬁﬁmmqmﬁ.imesmxﬁmﬁwm
authorizing the Attomey General to apply to a court for an order for
committal for the Canadian offences set out in the authority to proceed.

ﬁpmnmymréentinnﬁﬁngb:ﬁ:majudgcmbctﬂmdmﬂu
requesting pariner without further procesdings or o be committed to await the
decision of the Minister or to be surrendered pursuant to a Minister's order.

Upon committing the persan to custody to await the Minister's decision on
sumender, the judge issues 2 report and transmits it slong with all other
matenials to the Minister. The judze may also order that things seized at the
time of the arrest of the person be transferred to the requesting parmer at the
time of the surrender.

The Supreme Court of Canada held in USA. v. McFe® that the role of the
extradition judge was confined to 2 consideration of the sufficiency of the
evidence, and that it excluded any "policing” of the treaty requirements which
were ruled to be within the exclusive jurisdiction of the Minister. The

3 Pusmttos. 12 of the Ao,
4 Paosenos 15ofthe e
5 [1992]3SCR 475,
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legislation grants various powers to the judge which are relevant to the limited
purposss of the judicial phase.

ﬁus‘ﬂncmltoflhemminthisphmisulﬁnm&quxmincth:nidmm
pmdxmdbg!hgmqmsﬁngpammandﬁ:tmﬁmmmritismdﬁciuﬂm
warrant comrmittal, ﬁehﬁn‘mt&rnflmism.mthanﬁmrlm:d,msidm
whether o not the person sought should be surendered to the requesting
parinet.

4024 The Statutory Role of the Minister of Justica

Hﬁmpcrsmmghtismmmiuﬂdﬁ:ts:ﬂﬂderby&mmh:adiﬁmjudgqﬂjm
h&m@u'&mﬁvepﬁx".&bﬁnﬁucﬂmﬁw decides whether the
mm@t%ﬂhmﬂuﬁm&mm:mmm
“&mﬂmapplicabkmty.&mlcgishﬁunandﬂnﬂm The Supreme Coumt
of Canada confirmed in November 1092 in Jdziak v. Minister of Justice® that
the second phase of the decision making process is political in nature.

The Court said (at p. §39):

Parliament chose to give discretionary authority to the
Minister of Justice. Tt is the Minister who must consider the
good faith and honour of this country in its relations with
other States.

Under section 40 of the Aet, the Minister of Justice is empowered to
pumﬂynrdﬁu'nsmmdm‘nfthcpammg!m

The Minister of Justice, may, within 2 period of ninety days...
of a person's committal personally order... the person be
surrendered to the... parnern.

Section 43 of the Acr provides that a person committed for surrender has thirty
days from the date of committal to make submissions to the Minister of Justice
in relation to the issue of surrender.

6 [1952]3S5CREL
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A person may choose not to exercise this right and either make no submissions
or request that the sumender zke place immediately. In the latter case, the
person is usually prepared to be sumrendered but seeks formal sumender to
obtain the protections of the rule of specialty’ and the rule against re-
extradition to a third state. In these cases, the IAG will provide the Minister
with a summary of the case to consider in making the decision on surrender.

If the person has claimed Convention refugee stsfus pursuant to the
Immigration Act, the Minister must consult with the minister responsible for
this Acr prior to deciding on surrender’. The issuance of an authority to
proceed for an offence punishable by 10 years imprisonment or more suspends
the refugee status determination procedure. In addition, where the Minister
arders surrender for such an offence, the order is deemed to be a decision that
the person is not 2 Convention refuges,

40.3 Submissions to the Minister of Justice

4031 The Departmental Brief

When submissions are mede, the IAG prepares a beief of the case for the
Minister's consideration.

The brief will normally include:

{a) adescriptionof the extradiion request, charpes in the
requesting pariner, and the circumstances of the offence
and offender;

(b} ahistory of the proceedings in the judicial phase
attaching relevant documents such as the judgement of
the extradition judge, the judge’s report and any notice
of appeal;

7 This nude limits his or her Iability for proseadion i the requesting jurtsdiction to those
offences for which extradition was granted.

% Asrequired by s 4002) of the At
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(¢} 2 summary of the submissicns made by the person
sought or counsel attaching copies of thase submissions;

{d) asummary of 2ny other infommation relevant to the
decision of the Mimister and any relevant document.

Thchjcfisﬂimlumdmmﬁmdfurﬁmpmqnmughtwhnisgimm
oppoctunity to provide comments. Any comments that counsel makes
rﬂgﬂrﬁugﬂmhﬂefmhchﬂﬂhﬁcwﬁgeﬂfmmﬁahmmth:hﬁﬁm
for consideration when deciding whether to order surrender.

40.32 Legal Advice to the Minister of Justice

In 2 sepamate document, IAG counsel provides the Minister with a legal
opinion and advice on the case. This document is not disclosed to counsel for
the persan sought and the Supreme Court of Canada recopnised in Jdriak that
it constitutes privileged legal advice for the Minister”.

thnpmmmisthcdiﬁsimofpmmlmm:mmgmufﬂnmdjﬁun x
process, h!dﬁukmumdﬂ:rdtmmuglﬂmmdﬂzﬂbmanfthe
conflicting roles of the Minister in the two stages there was & reasonshle
apprehension of bias in the extradition process. In rejecting this argument the
Suprmmmmﬁmaﬂymthtﬂiﬁsionufpﬁmdhﬁhh&w
Department of Justice between counsel who appears on behalf of the
requwﬁngpmherat&mjudiciﬁlp&mcmdmmlutﬂadvimgﬂtmm
dmhgﬁmmu&wylmmﬁmhhﬁmmuhuadﬁm&nhﬁnmis
someone who has not been involved in the judicial phase.

40.4 Order of surrender and appeals

The Minister's decision on surrender must be made within ninety days of the
committa] order with the possibility of an 2dditional sixty day extension where
submissions are made. These statstory limits apply whether or not there is an
appeal Emnmmdﬂalpmdingwﬁhamﬂufappeﬂmﬂmd:hﬁm
ﬂmmdclaythemudﬂdedﬁmpmdingmnluﬁm of that appeal. The

¥ Sesala R v. Shirose, [1999] 1 S.CR. 565,
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legislation provides for the hearing of the appesl from committal and review
of the Minister™s decision simultaneously by a court of appeal. When the
Minister decides to defer the decizion on surmender until after an appeal, the
decision on surrender must be made within forty-five days of the appeal
decision if the committal is upheld.

The Minister's decision to order surrender is reviewable in the court of appeal
of the provines in which the person sought was committed for extradition,

If the person is serving & sentence in Canada, the Minister may:
(2) order immediate surrender; or

(b) order that sumrender take place at a time specified by the
Minister notwithstanding that sentence; or

{c) order that the person be tsmporarily surrendered to the
requesting partner upon being assured that the person
will remain in custody and will be returned to Canada at

If the person has been temporarily surendered and returmned to Canada, the
person may be finally surrendered at the time specified by the Minister to
serve the sentence imposed in the requesting partner. If the person is charged
in Canada, the Minister may also order that surrender proceed notwithstanding
the pending prosecution. Such orders by the Minister prevail over other
orders.

Before the court of appeal, one counsel will represent the Minister and the
requesting partner and argue all issues, unless on the facts of the particular
case, there will be a differcnce in the positions to be advanced by the Minister
and the requesting partner or if it would not be appropriate for other reasons.

1F the Minister of Justice decides to surrender a person and signs the surrender
order accordingly, the person has thirty days to file an application for judicial
review of the decision. If neither an appeal nor an application for judicial
review is filed, the person must be removed from Canada within forty-five
days of the date of signature of the surrender order. If the Minister denies
surrender, the person is discharged,

June 2000
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Ifmappeﬂkﬂh&nosmﬂtbcmkmﬁﬂmﬁq&mpﬁmnmﬁlm
appmalisdﬂn'nﬁued.lfthﬁapp:ﬂﬂtemmdimimﬂmappcalﬁnm
committal or review of the Minister's decision, there remains no matier
pmdingbcfmcammiandthcp:rsmmmﬂb&mod“ﬂbinfbﬂywﬁv:dayﬁ
of that dismissal. As there is no right to zppel to the Supreme Court of
Canada-- only the possibility of an applicition for leave~ the person must be
removed from Canads within the forty-five day pedod even though the
mmmwﬁmﬁrﬂingmnppﬁmﬁmfmlﬂmmappm]MSmtcxpm
However, once a matter is dismissed by an appesl court the person is advised
dﬁmlymﬂ:rmghmlﬂmtham&whm&iﬂythysinﬁﬁ:hwﬁhm
application for leave to appeal or the person will be removed from Canada. If
an application for leave to appeal is filed in the Supreme Court of Canada,
surrender will be delayed until procesdings have been completed.

i

40.5 Orders for Transit

Pursuant to s. 74 of the Aez, the Minister may consent to the transit through
Canada of 2 person surrendered by one state or entity to another. To that end
the Minister may impose appropriate conditions and authorize the entry into
Canada of a pemson who would otherwise be inadmissible under the
Immigration Act

40.6 Extradition to Canada =

The Minister of Justice is also the authority through which requests for
extradition made by Canada are submitted to forcign states, The Minister will
request extradition only at the behest of the competent Canadian prosecution
or comections authority. The role of the Minister is performed by IAG
counsel. The Minister may authorize agents of the forsign state or entity to
bring the person surrendered to Canada in custody and to deliver this person to
the appropriate Canadian authorities.




