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[1] fHE COURT : This is an incident that happened at Wreck
Beach, the famous clothing-optional beach in the Vancouver

area where we hear some one-and-a-half million people troop
thrﬁugh every year to take advantagerof whatever it is that
occufs down there. The police have a presence as well, and
there is one police officer assigned each year to go to the
beach, and that's where he goes to work, on the beach, and

sometimes in an undercover and sometimes in uniform.
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[2] As it occurred, a new officer was to take over this
assignment and had, in fact, taken over the assignment a few
weeks earlier. In preparation for him taking over the |
assignment, the officer that had been on the assignment the
previous year and for some years, as it turmns out, acquainted
him with the various things that he believed were occurring on
the beach which may have been illegal, and had created some
files and photo albums and had a wall of piétures at the
detachment for the other officers to view and to gain the
knowledge that he had with respect to who might be expected of
suspected to be breaking the law at Wreck Beach. Then, as
.such, the new police officer, Cst. Plowman (phonetic), who had
gained that territory, was familiar with the person that was
nicknamed Watermelon, and the police officer who had
previously had that beat had given him some information that
Watermelon was somebody that could be trusted to be breaking

the law on Wreck Beach.

[3] Cst. Plowman was expected to go to the beach then on this
day, July léth, 2003, and to oversgee the activities on the
beach to ensure that nothing illegal would happen, and he did
s0. He was acting in an undercover manner, meaning that he
was pretending to be sunbathing and was watching the Qoings~on

of the other beachgoers, and noticed the person who had been
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identified to him by the previous cfficer as Watermelon.
Watermelon was there with a cooler and a number of t-shirts.
The officer wasg familiar with the t-shirts and they depicted
Watermelon being arrested on that beach on a previous
occasion. He saw this person, who was nicknamed Watermelon,
who turns out to be the aécusediMary Jean Dunsdon, talkiné'to
various people and moving around the beach between groups. He
heard her say the words that he took to be éaid in a manner
that was in a vending manner, "crazy cookies'", and he also
heard her say "t-shirts". - He saw her on one occasion kneel
down beside a couple but it was a brief exchange and he did
not note anything occur on that occasion, but believes that
something might have occurred that he was unable to see. He
says that he talked to another officer who was there with him,
about this person Watermelon and what she might be up to and
made a decision that they would not do any Ffurther

investigation or arrest at that time.

[4] Then the unfortunate thing happened on the beach, and
that is it began to rain, which caused many people to head for
the stairs. The stairs to the beach are iong. A1l the people
bunched together to climb the stairs and in the course of what
was described as hundreds of peopie going up the stairs, all

at once the officer happened upon the person that he knew as
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Watermelon. He greeted her and she greeted him. Then they
got to the top and the police cofficer made his decision that
he shouldn't let her go but that he should deal with her in

some way.

5] At the top, he asked her if she would accompany him over
to the Qashroom section of the top of the beach, I understand
that's a few steps away from the trail. She did so, and asked
him if she was under arrest and he said no. Then the evidence
becomes somewhat mixed up. He told her that she was under
detention and then either, depending on which of his notes ars
correct, either searched her bag and then asked the other
officer with him to Charter and Warn her because she was under,
daetention, or he askéd the éther officer with him to Charter
and warn her because she was under detention, and while he dia
that he searched the‘bag. Upon concluding the search of the
bag and discovering a tin that contained cookies, he decided
that these must be contraﬁand-type cockies and fhen arrested

her for possession for the purpose of trafficking.

[6] BSo those are really all the facts, although it's taken a
day to get to that point. We are in a veoir dire at this time
because the defence counsel saysz that there were breaches of

at least one or all of s. 8, 9 and 10 of the Charter.
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[7] In his evidence, the police officer had some difficulty
with fhe gquestioning around why she was detained rather than
arreéted, but I believe he detained her because at the time he
thought that in order to arrest her for possession for the
purpose of trafficking he would have to see an exchange. He
didn't think he had seen an exchange, although he saw
something that he thought might have been an exchange, but he
was unable to see if it was or not. I think that really is

the key to this case.

[8] It appears that the police officer detained her because
he was suspicious of her because of what the previous police
officer had said about her. His suspicions were heightened
because he saw her écting in a manner that was consistent with
what the previous police officer had told him regarding her
modus operandi, but he believed he did not have the grounds to

arrest her, although now he says he did.

[3] My finding is that he did not have subjective or
objective grounds to arrest her, buﬁ needed those grounds and
therefore, conducted a search of her belongings that she was
carrying in order to gain the subjective or objective grounds
to arrest. It's the only way this makes senée. The only
thing that occurred between detention and arrest was a search

of her bags that she carried with her. There were no
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questions asked of her. There was no consent requested to
search her bags. He was locking for confirmation of suspicion
to give him the subjective grounds for arrest that could be

objectively justifiable.

[10] It was only on cross-examination that he said, well, I
was really worried about officer safety and that's why I
gearched her bag. The Court does not accept that bécause he
had no reason to concern himself with officer safety if this
was an investigative detention and if there was no grounds to .
believe that there was anything of concern in her purse or in

the cooler that she was carrying.

[11]'It went beyond what was allowed by investigative
detention. It was a search of her private bags which she was.
carrying; it was an invasion of he: privacy; it ﬁas an
unlawfui search and probably was conducted prior to tﬁe right‘
to counsel being read to her, because the notes that he took
to ensure that evidence was retained, shortly afteﬁ the
‘incident, indicate that the search was conducted prior to the

Charter right to counsel being read.

[12] Under these circumstances, the breach of the Charter will
result in the evidence being excluded under s. 2412} . That's

the evidence of whatever was found in the cooler.
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(SUBMISSIONS BY COUNSEL)
[13] THE COURT: The charges will be dismissed.

(JUDGMENT CONCLUDED)



